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POLITICAL SCIENCE 
QUARTERLY. 



THE RELATION OF THE CONSTITUTION OF 

THE UNITED STATES TO NEWLY 

ACQUIRED TERRITORY. 

IF "new occasions teach new duties," they also require new 
theories or a new adjustment of old theories. Periods of 
confusion of the public mind concerning the provisions and 
requirements of its constitutional law and custom frequently 
occur in the history of every state or nation ; and, in order to 
pass successfully through such periods, recourse must be taken 
to the fundamental principles of its political science and the 
subject under issue must be argued out again upon the basis of 
history, natural reason and social conditions. In this way, and 
in this way alone, can sound interpretation of old doctrine be 
arrived at and sound departures from old doctrine be deter- 
mined on. In this process, legislative statutes and judicial 
decisions and dicta must be taken into account, both in letter 
and in trend, but they are not to be regarded as invulnerable or 
exempt from assault. They, too, must be tested by the require- 
ments of history, natural reason and social conditions. Those 
who remember the trend of the statutes of Congress on the 
subject of slavery, ending in the Fugitive Slave Law and 
the Kansas-Nebraska Act, and the trend of the decisions of the 
Supreme Court of the United States, ending in the Dred Scott 
judgment, need no argument upon this point. 

It is entirely evident to all observers, close or casual, of the 
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flux and flow of political opinion in the United States during 
the past year or two, that this country has again arrived at one 
of these periods of confusion of the public mind in regard to 
the fundamentals of its political and civil life and development. 
The acquisition of distant territory, separated by broad bodies 
of water from our natural national abode, and the necessity of 
providing government for its inhabitants, have led us into un- 
tried paths ; and we are evidently groping our way, without much 
apparent aid from the star of our history or the compass of the 
Constitution. At such a time, and in such embarrassment, the 
only course left for sincere and prudent men is to go back to 
the point of departure and take the bearings anew. 

The question which is troubling our minds and our con- 
sciences is, how the Constitution of the United States is 
extended to newly acquired territory ; and the two answers 
to the query which have up to this time been framed are con- 
tradictory of each other as to the immediately resulting civil 
status of the inhabitants of the acquired territory. The one 
answer is, that the Constitution extends to the new territory as 
the immediate and necessary incident of the acquirement — 
ex proprio vigore, as the upholders of this theory term it. The 
other is, that the extension to the new territory is effected, 
and can be effected, only by an act of Congress commanding 
and proclaiming the same. Neither of these answers is satis- 
factory, and taken together they do not exhaust the alternatives. 

The difficulty about the second answer is that it allows the 
government of the United States, at the pleasure of Congress, 
to go with absolute power into certain places, unattended by the 
limitations of the Constitution in behalf of civil liberty. Can 
the government of the United States lawfully do this ? And if 
it can, whence does it derive its authority for so doing ? 

These latter questions can be rightly resolved only by recur- 
ring to the original fundamental relation between the govern- 
ment and the Constitution. In most of the European states 
the constitution has been created by the government, and is in 
substance a system of limitations upon the powers and proce- 
dures of the government, set by the government itself and valid 



No. 3] THE CONSTITUTION AND NEW TERRITORY. 383 

within a given district determined by itself. Such a constitution 
is very properly called, in the nomenclature of European political 
science, "une c/iarte constitutionelle," a charter. The constitu- 
tions of Prussia, Austria, Italy, Denmark, Sweden and, we may 
say, England fall under this category, both in respect to origin 
and in respect to the relation between the government and the 
constitution. It goes without saying, where such a system as this 
exists, that the government is sovereign, and that therefore the 
government can plant itself in territory outside of the district 
for which it shall have granted its charter of limitations, without 
any regard whatever to this charter. 

On the other hand, where, as in the case of the United States, 
the government is the creature of the constitution ; where it 
draws its life and legitimacy at every instant from the constitu- 
tion ; where it is identified with the constitution — then it goes 
also without saying that any attempt of the government to plant 
itself anywhere without warrant from the constitution, or to 
exercise powers, not granted or permitted by the constitution, 
is nothing more or less than usurpation. In the case of such a 
relation between constitution and government, the constitution 
must not be conceived of as the parchment on which it is de- 
scribed, nor must the government be conceived of as the official 
personnel exercising its powers ; but the constitution must be 
viewed as the organic principle, the life, of the government. 
And when thus viewed, the alternatives are, not constitutional 
government or extra-constitutional but legitimate government, 
but constitutional government or no government — constitu- 
tional government or a band of adventurers seeking to set up a 
despotism and wrongfully sustained therein by the government 
created in the constitution. These distinctions constitute the 
fundamental differences between European political science and 
public law and American political science and public law. As 
Americans, we must hold to them, if we would not lose the great 
advance which we have made, both in theory and in reality, over 
European conditions. 

Recurring now to the question we have proposed, the first 
answer is, as has been stated, that the Constitution of the 
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United States is extended, ex proprio vigore, over new territory 
acquired by act of the government of the United States. The 
difficulty with this is that it takes no account of the fact that, 
in the general body of public law which we call the Constitution 
of the United States, we have a constitution of government for 
war and a constitution of government for peace ; and, further, 
that the constitution of civil government is also divided into at 
least two parts, namely, (1) a constitution of federal govern- 
ment for a certain portion of the country, that portion which 
has State local government, and (2) a constitution of centralized 
government for another portion of the country, that portion 
not possessing State local government. Now this answer 
appears to claim that the entire Constitution of the United 
States is extended over newly acquired territory by virtue 
of the act of acquirement ; while, as a fact, there is no part 
of our country, and there never has been any part of it, over 
which the whole Constitution of the United States has been in 
vigore at any given moment, and there never can be, so long as 
the Constitution remains what it is. The true view, both in 
principle and in fact, is that only portions of the Constitution 
are in vigore in any particular part of the country, and that those 
portions are the provisions adapted to the political situation of 
that part. 

Such being the case, we do not have to determine whether 
the Constitution goes with the government into newly acquired 
territory ex proprio vigore, or whether the government may set 
itself up in such territory and govern there as it will until Con- 
gress shall declare the forms and limitations of the Constitution 
in vigore. The real questions with which we have to deal are : 
What portions of the Constitution go with the government into 
newly acquired territory ? and Where does the authority rest, 
under the Constitution, of determining the political situation 
that obtains in a given locality at a given time ? 

As the answer to the latter question virtually determines that 
to the former, we will treat of that first. My proposition is 
that Congress is the body which, in our political system, must 
ultimately determine the political situation in a given locality 
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that is under either the sovereignty of the United States or 
the temporary military occupation of the United States. The 
Constitution permits either of these relations between the 
United States and a given territory. That is, when the mili- 
tary forces of the United States establish a temporary occupa- 
tion over foreign territory, they do so by virtue of authority 
derived from the Constitution, and they exercise their powers 
therein by virtue of the same authority. This authority is just 
as necessary in this case as in the case of an established sover- 
eignty of the United States over the same territory. In other 
words, the parts of the Constitution which relate to war in a 
foreign territory go with the government of the United States, 
or the military part of that government, into the invaded terri- 
tory and regulate the action of that government while remain- 
ing there in the military capacity. Now who shall determine 
when the government of the United States shall take foreign 
territory under military occupation ? And who shall determine 
when this situation shall cease or be changed to an established 
sovereignty ? 

A careful study of the Constitution, in its provisions and in its 
application to practice, shows that Congress is the body which 
does and must do these things. In the first place, Congress alone 
has the power to declare offensive war — that is, the power to 
authorize the government to invade foreign territory and estab- 
lish a military occupation. After that happens, the president 
may govern it as he will, by virtue of his constitutional powers 
and prerogatives as commander-in-chief of the army and navy, 
so long as the condition of military occupation continues. But 
Congress has, in the second place, both the influence and the 
legal power to put an end to this condition. It can withhold 
pay, supplies and recruits from the occupying force ; and, if the 
president persists in maintaining the occupation after Congress 
shall have willed otherwise, Congress can lawfully impeach him 
and remove him from office ; after which the occupying force, if 
it should continue to obey his commands, would become in law 
a body of private adventurers and freebooters, having no connec- 
tion whatsoever with the government of the United States. 
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Or, on the other hand, and in the third place, Congress can 
put an end to the military occupation by erecting civil govern- 
ment within the territory occupied, which would mean the 
taking of such territory under the sovereignty of the United 
States. The Constitution certainly vests this power in Con- 
gress, and in Congress alone ; and when Congress shall have 
exercised this power, then those parts of the Constitution which 
relate to the particular kind of civil government that Congress 
may deem suited to the political situation within the given 
territory will go with that government into that territory, and 
remain there until Congress shall determine that the political 
situation requires some other kind of civil government or a 
return to the regime of martial law. With a change in the will 
of Congress, those portions of the Constitution which relate to 
the other kind of civil government or to the regime of martial 
law will go into operation, according as the one or the other 
system is ordained by Congress to succeed. 

Again, when the question arises in regard to the political situa- 
tion in any part, or in the whole, of the country under the already 
established sovereignty of the United States, Congress is like- 
wise the body empowered by the Constitution to make the de- 
cision, and consequently to determine which kind of government 
provided by the Constitution shall, at any given time, obtain in 
such parts or in the whole ; and, according to the decision of 
Congress, those parts of the Constitution which relate to the 
kind of government set up will go with that government. 

There is a decision of the Supreme Court of the United States 
which appears to militate somewhat against this proposition. It 
is the opinion in the noted Milligan case, reported in the fourth 
volume of Wallace. This opinion holds that " martial law can 
never exist where the courts are open and in the proper and 
unobstructed exercise of their jurisdiction." This proposition 
seems to attribute to the United States justices and judges the 
power, under the Constitution, of determining when and where, 
in the United States, the political situation may require martial 
rule, as distinct from civil government of some kind. But when 
we reflect that Congress may lawfully abolish every United 
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States court, at any moment, except the Supreme Court at 
Washington, we see how entirely futile it is to attribute any 
power to the judges to keep their courts open in defiance of the 
will of Congress. There is, moreover, no doubt that the ques- 
tions as to what political situation may obtain in a given quarter 
at a given time, and which kind of government, provided by the 
Constitution, may be required by the situation, are in their 
nature political questions — questions which must ultimately be 
decided by Congress and not by the courts at all. It is true 
that the president will naturally be called upon to act first, in 
proclaiming under martial law a district in which he cannot 
execute the laws by the ordinary civil means. But if Congress 
wills otherwise, it has the constitutional power to render the 
president's act null and void, to treat it as usurpation and to 
remove him from his office. Moreover, it can lawfully abolish 
the army, the navy and the whole body of civil officials — that 
is, it may strip the president of every means of executing his 
attempt to interpret the political situation and to meet its 
requirements. 

Likewise, when, by Congressional determination or by the de- 
termination of the president approved or permitted by Congress, 
the regime of martial law shall have become established, Con- 
gress alone has the constitutional power to put a period to the 
same, by providing for the establishment or reestablishment of 
civil government within the given district. The president may 
take it upon himself to attempt this ; but if his action be not 
sustained by Congress, it will be null and void, since the Consti- 
tution expressly declares that Congress shall have "power to 
dispose of and make all needful rules and regulations respecting 
the territory or other property belonging to the United States," 
and the power " to admit new states into the Union." That is, 
the whole power of constructing civil government in districts 
where, either by reason of the regime of martial law or for any 
other reason, it does not exist, is a power confided by the Consti- 
tution to Congress ; as is also the power of determining which 
kind of civil government, allowed by the Constitution, may be 
erected. 
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This is not merely the political theory of our system : the 
courts have declared it to be our public law, and it has been the 
unvarying practice of our history. The struggle of Mr. Johnson 
against this principle, in his attempt to claim for the president the 
power to restore, or to permit to be restored, State government in 
districts where State government had been displaced by martial 
law, only served to rouse Congress to the consciousness and the 
exercise of its own exclusive powers upon the subject. 

But when Congress shall have determined the nature and 
requirements of the political situation in any district or quarter, 
and shall have established, or authorized the establishment of, 
that kind of government allowed by the Constitution which, in 
its judgment, will best meet and satisfy those requirements, then 
those parts of the Constitution which relate to that kind of gov- 
ernment — which define its structure, and enumerate, or describe, 
and limit its powers — go with it in every case ; for they are the 
very principles of its existence, the very essence of its life, and 
it has no lawful existence outside of them. 

So far the way has been fairly plain and open to us, but we 
have now arrived at the question or questions upon whose solu- 
tion depends the value or the worthlessness of all that has gone 
before — the questions as to what are the kinds of government 
provided for in the Constitution, what portions of the Constitu- 
tion go with each, and who may authoritatively and constitution- 
ally determine these questions. 

From the points of view furnished by the principles of sound 
political science and by the language of the constitutional text, we 
would say that the Constitution of the United States provides 
for three kinds of government — namely, martial law, central- 
ized republican civil government and federal republican civil 
government ; that those portions of the Constitution which relate 
to the powers of the president as commander-in-chief of the army 
and the navy of the United States and to his responsibility to 
Congress, under pain of impeachment, for the use he may make 
of these powers, or rather for his abuse of them, go with the first, 
wherever it may go ; that all those portions which relate to the 
structure of the government, the enumeration of its specific 
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powers, and the civil liberty of the citizen and the individual, go 
with the last ; and that those portions which relate to the power 
of Congress to dispose of, and constitute government for, those 
parts of the territory of the United States not under State 
local government, together with those portions which relate to 
the civil liberty of the inhabitants of such parts, go with the 
second, wherever it may go. 

We may also say, from the same points of view and from 
actual judicial interpretation, — interpretation acquiesced in by 
both the executive and Congress, — that the body authorized by 
the Constitution to determine these questions is, when they are 
political in character, Congress, and when they directly affect 
civil liberty, the judiciary ; and that the body authorized to 
determine what matters are primarily political and what pri- 
marily affect civil liberty, is the judiciary. 

The progress over this additional stage in the solution of our 
problem has also been fairly clear and open, but we come now 
at last into the region of difficulty and doubt. Two more ques- 
tions require to be successfully answered, before we can claim 
mastery over our subject. The first is this : What provisions 
of the Constitution are to be included under the category of 
individual civil liberty ? And the second is this : Do these 
provisions apply uniformly throughout all territory under the 
sovereignty of the United States in which any kind of civil 
government shall have been established? 

According to the principle laid down in the preceding para- 
graph, these are judicial questions, and must be decided finally 
by the Supreme Court of the United States. In fact, they have 
already been very largely decided in almost all of their details, 
but just enough remains still unfixed to raise doubts upon some 
points and to give opportunity for divergent views. In other 
words, sufficient has already been adjudged to create a clearly 
discernible trend in the development of judicial opinion upon 
these subjects, but not enough to enable one to predict with 
certainty just what the courts will hold upon all the points as 
yet undecided. 

We may say, in general, that it is now well established law 
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that all those provisions of the Constitution which relate to the 
protection of the individual against arbitrary arrest, detention, 
arraignment, trial and punishment in criminal cases, those which 
relate to his protection against spoliation through the arbitrary 
and uncompensated taking of his property or through arbitrary 
and unequal taxation, those which relate to his protection in the 
exercise of the freedom of speech, opinion and petition, and those 
which relate to his protection in the exercise of freedom of con- 
science and religion, are to be classed under the division of civil 
liberty, and are, therefore, under judicial protection against execu- 
tive and legislative encroachment. It is the function and pre- 
rogative of the courts to construct the boundaries of this sphere, 
by judicial interpretation of the constitutional provisions, and to 
prohibit the political departments of the government from trench- 
ing upon it. This is the most distinctive thing, the most sacred 
thing, in the system of American liberty ; and without it our 
political science and jurisprudence would not differ essentially, 
so far as civil liberty is concerned, from the European doctrines 
and practices. 

We may also say that it is fairly well established law — although 
some of the propositions laid down as law do not rest exactly upon 
decisions in point, but are based in some degree upon the reason- 
ing sustaining the decisions and the dicta pronounced in connec- 
tion with them — that all of the provisions of the Constitution 
defensive of civil liberty against the government of the United 
States apply with the same force and uniformity throughout all 
territory under the sovereignty of the United States in which 
civil government exists, and that all those provisions of the Con- 
stitution defensive of the civil liberty of the individual against 
the States also apply with the same force and uniformity against 
the United States government, as a local government, in all those 
parts of the country which possess civil government under the 
sovereignty of the United States, but not State government, 
— that is, those parts called "Territories." It is toward this 
last proposition and its corollaries that the caution expressed at 
the opening of this paragraph is directed. The language of the 
Supreme Court of the United States upon this subject, in the 
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case of the National Bank vs. County of Yankton (101 United 
States Supreme Court Reports), is that Congress has in the 
Territories " all the powers of the people of the United States, 
except such as have been expressly or by implication reserved in 
the prohibitions of the Constitution " ; and, again, that the rela- 
tion of the Territories " to the general government is much the 
same which counties bear to the respective States, and Congress 
may legislate for them as a State does for its municipal organiza- 
tions" ; and, finally, that Congress "may do for the Territories 
what the people, under the Constitution of the United States, 
may do for the States." These propositions are stated in a 
somewhat confusing way, but taken together they apparently 
mean that the provisions of the Constitution defensive of the civil 
liberty of the individual against the States, as well as those 
directed specifically against the United States government, apply 
in his behalf against the United States government in those 
parts of the country under civil government, but not enjoying 
State local government. 

The term used in the opinion is " Territories " ; and in these 
latter days the contention has been advanced that the sovereignty 
of the United States may extend over a region which is not or- 
ganized either as a State or as a Territory. The purpose of the 
contention is to get rid of the defenses of the Constitution in 
behalf of the civil liberty of the individual in such a region. It is 
a subterfuge in some minds and a sophism in others. A Terri- 
tory is nothing but centralized civil government by the United 
States government within a district designated by Congress. It 
makes no difference whether the Congress of the United States 
legislates immediately for this district or allows a Territorial legis- 
lature to make laws as to local affairs — whether the officials of the 
United States government execute the laws therein, or Territo- 
rial officials are permitted by Congress to do so. And it makes 
no difference by what name we may call this organization — 
territory, district, colony or what not. The essence in every 
case is exactly the same. It is simply the kind of civil local 
government provided by the Constitution of the United States 
for those parts of the country under the sovereignty of the 
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United States which do not enjoy State local government. It is 
true that the United States may have sovereignty over country 
which is not organized into either States or Territories ; but 
when this is the case, there is in such country either no govern- 
ment at all or the regime of martial law. The instant civil 
government is organized therein it must, under the Constitu- 
tion of the United States, be either the centralized civil repub- 
lican government of the United States or the federal civil 
republican government of the United States. And it is not of 
the slightest moment what term may be applied in the descrip- 
tion of either one, because the essence, principle and limitations 
of both are fixed by the Constitution and cannot be varied except 
by an amendment to the Constitution. In this very case of the 
National Bank vs. County of Yankton, the Court calls the Terri- 
tories in one place " political subdivisions of the outlying domin- 
ion of the United States." It says they are only that. And it 
distinctly indicates that there is, in essence, no other kind of 
civil political subdivision in such dominion known to the Consti- 
tution of the United States. 

Let us return, however, from this digression to the main line 
of the argument. If the opinion of the Court in this case is as 
we conceive it, — namely, that both the provisions of the Con- 
stitution defensive of the civil liberty of the individual against 
the United States government, and those defensive of his civil 
liberty against the States, apply in his behalf against the United 
States government and its agencies in the government of the 
Territories, — it is easy to see that, as against the powers of 
government as a whole, the individual has, in some respect, a 
larger immunity in the Territories than in the States ; though 
sound political science would hold that, if there should be any 
difference in this respect, it should be to the advantage of the 
individual in the States. For example, under the present judi- 
cial interpretation of the Constitution of the United States, 
neither the United States government nor its agencies may 
establish a religion in the Territories or limit any individual in 
the free exercise of his religion or prosecute for crime without 
grand jury indictment, while a State may do all these things 
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within its own jurisdiction ; and this larger immunity in the per- 
sonal sphere would not be overbalanced, or even balanced, by a 
more unlimited governmental control over private property in the 
Territories than exists in the States, if, as the Supreme Court 
seemed to intimate, the prohibitions upon the States in behalf of 
the civil liberty of the individual apply against the United States 
government in the Territories. It is for this reason that we 
consider the doctrine apparently advanced by the Court in the 
case of the National Bank vs. County of Yankton as bad law 
or doubtful law — or perhaps it would be more correct, as it 
certainly would be more modest, to say that it is for this reason 
that we doubt the correctness of our conception of the meaning 
and intention of the Court in the statement of the propositions 
relative to this subject. 

All the questions thus far discussed have been made practical 
issues by the results of the war between the United States and 
Spain ; and Congress has in its organic law for Porto Rico 
departed in some points from the principles of our political 
science, if not from the prescripts of our public law, as hitherto 
understood and as stated in this paper. The point around which 
the contention has chiefly turned is the provision which imposes 
a duty of fifteen per cent of the existing customs tariff against 
foreign countries upon articles of merchandise going into Porto 
Rico from the States of the United States or coming into the 
States of the United States from Porto Rico. 

In the light of the principles which we have laid down, let us 
see if this can be done constitutionally. We may affirm at the 
outset that this is certainly a judicial question. It touches 
primarily the private property of the individuals originally engaged 
in a commercial transaction. If the question is raised by any of 
these individuals through a suit, brought in proper form and 
under appropriate procedure, the Court will surely take jurisdic- 
tion and render decision upon the validity or nullity of the law 
involved in the case. We would not venture to predict what 
that decision may be. Political considerations do sway courts 
and have influenced the views of the Supreme Court of the 
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United States, however loudly disclaimed. We can only point 
out what we think the Constitution requires in the premises. 

Four main cases may arise in regard to this subject, under 
civil government, for we are now considering the subject wholly 
from the point of view of this status. The first would be that 
in which Congress should impose a duty upon merchandise 
coming from a foreign country into any Territory or district 
subject to exclusive centralized civil government by the United 
States — that is, a duty in addition to the regular tariff for the 
whole United States, or, in case there were no such uniform 
tariff, a special duty for the particular Territory or district. It 
is very clear from the text of the Constitution itself that Con- 
gress could not do this, if the proceeds from the duty were 
intended for the general treasury of the United States. The 
question is therefore narrowed down to this : Can Congress, 
under its power of exclusive local legislation for the Territory 
or district, impose such a duty for local purposes? A State of 
the Union may do this, if Congress will allow, according to an 
express provision of the Constitution. Why may not Congress, 
then, do it for a Territory or district ? There is only one thing 
to prevent it, and that is the express provision of the Constitu- 
tion that "all duties, imposts and excises shall be uniform 
throughout the United States." And the Supreme Court has 
said that the title " United States " includes all territory under 
the sovereignty of the United States over which civil govern- 
ment, either centralized or federal, is in operation. It is possible 
that, in deciding a case exactly in point, the Court might say 
that this constitutional limitation refers only to duties levied 
and collected for the general purposes of the whole United 
States, and might thus relieve Congress from this limitation in 
legislating for the local purposes of the Territory or district. It 
might seem to Congress most beneficial to the interests of the 
Territory or district to raise the revenue for its local purposes in 
this way. The importers in the other parts of the United 
States would hardly object. But the manufacturers might 
regard it as giving an undue encouragement to manufacturing 
interests in the given Territory or district. The argument in 
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favor of such a Congressional power is a tortuous one, and it is 
probable that many obstacles in the way of its execution would 
spring up, were it ever attempted actually to test it. 

The second case would be presented if Congress should 
impose upon merchandise coming from a foreign country, into 
a Territory or district under the centralized civil government 
of the United States, a lower rate of duty than that applying to 
the United States generally, or should remit the general duty 
altogether in such Territory or district. Congress certainly 
could not do this in legislating for the whole United States. 
Uniformity in rate of duty is certainly required by the Consti- 
tution in such legislation. And it is very doubtful, at least, if 
Congress may do so while legislating specially for the Territory 
or district, and for the local purposes and interests thereof. 
The relations of trade with foreign countries — that is, with 
countries not under the sovereignty of the United States — are 
in good political science matters of general interest chiefly and 
primarily, and they are so dealt with by the Constitution. The 
Court has not yet been called upon to decide this question. 
But natural reason would hold, it seems to me, that when Con- 
gress opens the door anywhere, it must open it everywhere. 
Protection does not comport with world-empire. It is naturally 
one of the policies of the purely national state, and belongs 
within that period of a state's development during which it is 
perfecting its national political and industrial independence. 
When a state shall have passed beyond this period and shall 
have entered upon the task of conveying its civilization into dis- 
tant parts, then it will have entered upon the period of world 
intercourse and commerce — the period of free exchange of 
ideas and commodities. 

The third case would be that of the imposition by Congress 
of a duty upon merchandise going from the States of the 
Union into a Territory or district under the exclusive civil govern- 
ment of the United States. It is certain that Congress can do 
this, when legislating for the whole United States, only on condi- 
tion that the duty shall be made uniform between all the States, 
Territories and districts, under the sovereignty of the United 
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States, in which civil government exists — that is, only if the duty 
shall be at the same rate on the same article in going from 
any State, Territory or district into any other. It is doubtful if 
Congress has the power to impose such a duty even under this 
condition. Congress has, by the express language of the Consti- 
tution, the power to "regulate commerce among the several 
States," and it is inferred correctly that this includes the power 
to regulate commerce among the States, Territories and districts ; 
and there is no express prohibition upon Congress against impos- 
ing a duty on merchandise in transit between the several States, 
Territories and districts. But every student of the constitutional 
history of the United States knows that this power was con- 
ferred on Congress, not for the purpose of allowing the United 
States government to erect such barriers to commerce and trade 
between the several States, Territories and districts, but to ena- 
ble the United States government to prevent the States from 
erecting them. It may be held, therefore, that, according to the 
spirit of the Constitution, Congress cannot, when legislating for 
the whole United States, impose any duties whatsoever upon 
merchandise in transit between the States, Territories and dis- 
tricts of the Union, when under civil government. 

The question is, then, reduced to this : Can Congress, when 
legislating for the special local purposes of a Territory or dis- 
trict under the centralized civil government of the United States, 
impose a duty on merchandise going into such Territory or dis- 
trict from the States of the Union? If the rule in the case 
of the National Bank vs. County of Yankton is as we conceive 
it, Congress cannot do this; because a State of the Union 
cannot do it, and Congress cannot do, or authorize to be done, 
in a Territory or district what the United States government 
and the State together cannot do within the State. This 
argument assumes, of course, that a State cannot impose any 
such duty, either by its own power or by consent of Congress. 
The Supreme Court of the United States has decided many 
times over that the power of Congress to regulate commerce 
among the States, Territories and districts of the Union is 
exclusive, and that the imposing of a duty upon merchandise 
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in transit between them is a regulation of commerce. Moreover, 
the Constitution does not invest Congress with the power to 
permit the States to impose duties on internal commerce, as 
it does in the case of foreign commerce, and we must infer, 
therefore, that such a power does not exist. 

But, for the sake of the argument, let us dismiss the principle 
apparently set up in the case of the National Bank vs. County 
of Yankton, and consider that, in the local government of the 
Territories and districts of the Union, Congress is limited only 
by those prohibitions of the Constitution in behalf of individual 
liberty that are directed against the United States government 
alone. 

From this narrower and more definite point of view, it must 
be admitted that there is nothing in the letter of the Con- 
stitution which would prohibit Congress from imposing a duty 
for local purposes upon merchandise going from the States of 
the Union into a Territory or district under the centralized 
civil government of the United States. But there is no doubt, 
again, that the exercise of such a power would be in violation of 
the spirit of the Constitution. The spirit of the Constitution 
is unquestionably free trade, commerce and intercourse through- 
out the length and breadth of the territory over which the flag 
of the United States flies in sovereign power. 

The fourth and last case would be where Congress should 
impose a duty upon merchandise coming into the States of the 
Union from a Territory or district under the centralized govern- 
ment of the United States. Congress certainly cannot do this 
under its power of local legislation for the Territories and dis- 
tricts of the Union, because the property interests primarily 
and directly affected in such a case would be those of the mer- 
chants within the States into which such merchandise might be 
brought by them, and Congress has no power of local legislation 
within the States. 

If, therefore, Congress has any such authority, it must be 
under its power of legislation for the whole United States — 
under its power of regulating commerce among the States, Terri- 
tories and districts subject to the sovereignty and civil government 
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of the United States. As we have before pointed out, the power 
to impose a duty upon merchandise in transit among the States, 
Territories and districts of the Union may be included in the 
power to regulate commerce among them, under a literal con- 
struction of the provision. But when such a power is exercised, 
it must be done in accordance with the principle of uniformity. 
That is, the same rate of duty must be imposed on the same 
article going from each State, Territory or district into every 
other. If, however, we construe the Constitution from the 
points of view of the history of its formation and of its spirit, 
we shall be compelled to conclude that Congress does not 
possess the power in question at all ; for, I repeat, there is 
nothing more clearly revealed by a historical and scientific 
study of the Constitution than that the founders intended to 
establish freedom of trade, commerce and intercourse in ideas 
and commodities throughout all land and country subject to the 
sovereignty and dominion of the United States, and were confi- 
dent that they had done so. They considered this principle to 
be the chief bond, the grand cementing bond, of the Union, as 
it has been and still is. j w BuRGESS> 



